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IN THE INCOME TAX APPELLATE TRIBUNAL
MUMBAI BENCHES, ‘B’ MUMBAI
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Before Shri Joginder Singh, Judicial Member, and
Shri Rajesh Kumar, Accountant Member

ITA Nos.150 to 154 & 166/Mum /2018
Assessment Years: 2008-09 to 2013-14

Ashok Mohanbhai Patel, DCIT,
R. No.19, 1st Floor, g3 | Central Circle-2(4),
142 F Lalwani Haveli, | 802, Old. CGO Bld.(Annexe),
Kabutarkhanna, Vs. 8th Floor,
Bhuleshwar, M. K. Road,
Mumbai-400002 Mumbai-400020

(fTeTReT /Assessee) (YSTET /Revenue)

PAN. No.ARQPP9049K

e TR Y 30T @ / Assessee by | Shri Manoj Pandit

ISTET $r AT F / Revenue by | Shri S.K. Bepari-DR

gAaTs & dRIW / Date of Hearing : 04/09/2018

3TEer §1 o™ /Date of Order: 19/09/2018

3T/ ORDER
Per Joginder Singh (Judicial Member)

This bunch of six appeals is by the assessee against

the impugned order dated 30/10/2017 of the Ld. First
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Appellate Authority, Mumbai, for Assessment Years 2008-

09 to 2013-14.

2. During hearing of this appeal, the Ld. Counsel
for the assessee, Shri Manoj Pandit, contended that the
expenses incurred for carrying on the business has to be
allowed and the disallowances made by the Ld. Assessing
Officer and confirmed by the Ld. Commissioner of Income
Tax (Appeal) are not out of bona-fide reasons. It was
contended that the assessee is dealing in transfer of own
cash and no Hawala trading is done by the assessee. Our
attention was invited to the statement recorded from the
assessee as well as one of the employee. It was pleaded that
as per section 30 of the Act, the rent has to be allowed and
as per section 37 of the Act, other business expenses has
to be allowed. On the other hand, the Ld. DR, Shri S. K.
Bepari, strongly defended the impugned order by
contending that the assessee is involved in Hawala trading
business, which is illegal, therefore, no expenses are
allowable. Our attention was invited to the statement
tendered by the assessee and also one of the employees. It

was contended that even till today, the statements has not
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been retracted. In reply, the ld. counsel for the assessee
pleaded that, in view of section 30 of the Income Tax Act,
1961 (hereinafter the Act), at least rent expenses are to be

allowed.

2.1. We have considered the rival submissions and
perused the material available on record. The facts, in brief,
are that a search and seizure action under section 132 of
the Act was carried out in the case of M/s Gold Sukh
Safety Vaults Ltd., who are in the business of providing
locker on rent, without verification of KYC details. It was
subsequently found that number of lockers has been given
on rent to Hawala operators, who are involved in illegal
transfer of cash. The statement of the assessee was
recorded, wherein, he admitted that he was involved in the
business of angadia, involved in transferring the money
from one place to another, with respect to various parties,
with the help of another angadia service providers.
Ultimately, the Ld. Assessing Officer framed assessment by
disallowing various expenses claimed by the assessee and
the commission involved in this business. The assessee

carried the matter in appeal before the Ld. Commissioner of
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Income Tax (Appeal), wherein, the appeal of the assessee
was dismissed. The assessee is in further appeal before this

Tribunal.

2.2. Before adverting further, we are reproducing
hereunder the relevant portion of the statement of Shri
Asok Mohanbahi Patel (assessee) is reproduced hereunder

for ready reference and analysis:-

‘Statement 0a cath recorded under section 131 of the Income-tax Act, 1961 of Ashok Mohanbhai
“ Patel, aged 56 years, son of Shri Mohanbhai Lilachand patel, at Room No. 429, 4™ Filoor, Scindia
Housc, Ballard Estate, Mumbai on 04.02.2013 in the case of Patel Ashokkkumar Mohanial Ni Co.

QATH ADMINISTERED, I swear in the name of Gud rthat { witl tell the truth, the whole tuth
and nothing but the outh.

BEFORE ME DEPOWNENT

%’_{ I, , {Sudhanshu
dhunstiu Shefh (1) w

frr
IT (Inv.} Unit-V_3, '“?‘i;gs[g Ir’:dc::ga’:‘ax {in

§ -
(Ashok Mohanbhat Patel)

QL. Kindly identify yourseif and confirm that the oath has been administered to you. Kindly
also confirm that you have been made aware of the consequences of giving false statement on
oath.

Ans. Sir,. I am Ashok Miohanbhai Patel, aged 36 years, son of Shri IVMlohanbhal Lilachand Patel.
I reside ar st Floor, 142-F Block, Lal Baba Haveli, Bhuleshwar, Mumbai-2. My contact nurnber is
9032901510. [ confirim that the oath has been administered to me and I have been made aware of the
consequences of giving false statement on oath. [ am the proprietor of Patel Ashokkumar Mohanlat Ni
Co.

Q.2. Y¥hat is your educational qualification? Please confirm whether you can read, write and
understand English? Furnish a document viz PAN Card/Driving Licence/Vote? ID Card/Aadhar
card ete. as your ID proof.

Ans Sir, my educational qualification is M.Com. I confirm that I can read, write and understand .
— English language. | arn submitting copy of PAN no. ARQPPS049¥K as identity proof.

Q.3. Kindly submit whether you are in a fit condition to depose statement on oath?
Ans:  Sir, [ submit that [ am physically and mentally fit to depose statement on oath.

Q.4.  Kindly state your Nickname, date / year of birth, place of birth, address of ancestral
house (telephone number, if any), names of and retationship with close family members residing
at ancestral place and the year of shifting to Mlumbai.

AnS. SirI do not have any other name or nickname. [ born on 21.10.1956 at Murughvi (Myamar).
My ancestral address is House no. 3, Juna Rampura Unjha, ‘Dist. Mehsana (Phone no. 98256792733,
My wife, mother and son reside there. [ shifted to Mumbai in 2007.

Q.35. Kindly provide your present and permanent resideatial address and. also provide copies
any one of the following documents in support of the same: Ration Card, Driving {.icense,
, Electricity Bill, Receipt for Gas / Water Connection.

Sir, my present address is Ist Floor, 142-F Block, Lai Baba Haveli, Bhuleshwar, Mumbai-2
my permanent address s House no. 3, Juna Rampura Unjha, Dist. Mehsana-384179.
- Page-1
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Kindly state Name, age, cducational qualification, annual income, PAN and contact
~umber of each member of your family staying with you and relationship with you.

Ans.  Sir, the required details is as follows:

TRelation | Name L Age Qualifica | Annual PAN Contact
(years) tion Income number
Mother | Smt Heera Ben 72 liliterate | No income No PAN NIL
Wife Smt Chandrika Ben 3¢ Class No income No PAN NIL
V1lith
Son Mihir Patel 17 studying | No income No PAN NiL
in Std. XI

Q.7.  Whether your present and permanent residence as mentioned in Q.No. 10 are owned or -
taken on rent? If on rent, kindly submit monthly rent, name of owner, advance/lump sum
deposit ete. ’

Ans.  Sir, my present address is on rent from Mr, Ramesh Bhai at Rs. 12,000/- per month. No
advance or lump sum deposit has been paid by for this premise. Only verbal agreement is there and
the rent is being paid to him in cash.

My permanent address if owned by my mother.
Q.8.  What is your household expense ?
Ans.  Sir, my household expenses are of Rs. 6,001 - per month.
Q.9.  'What is your annual savings, viz. LIC policies, PPF, mutual funds, FD’s etc. ?

Ans.  Sir, | have one LIC with Rs. 6,000/- annual premium and one Metlife insurance with Rs.

12,000/~ annual premium.
4

Q.10. Please state whether you and your family members own any movable assets viz vehicle
car, motorhike, scooter ete.). jewellery. furniture, household articles like TV, fridge, washing
machine ctc. If yes, give complete details of the same?

Ans  Sir, | have a Car (Hyundai Accent, 2006 model) which was gifted to me by Mr. Bakul Patel
{not my relative) in 2007-08 without any consideration. In my house I have TV, fridge and furniture,

Q.11. Furuish the details of immovable property owned by you and your family.

Aps.  Sir, my mother own a house at House no. 3, Juna Rampura Unjha, Dist. Mehsana-384170. Tt
1s a ancestral property, which was acquired decades back.

Q.12. Name of the bank and address of the branch in which you and each member of his.
family is holding accounts / deposits either singly or jointly in the past § years,

Name Bank and branch Account Number

foane T M%\p
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=
Name Bank and branch ’ Aécdunt Number
Ashok Mohanbhai Patel Corporation Bank, Unjha SB- 1405
Mihir Patel Corporation Baak, Unjha - SB-1344

-8ir, 1 confirm that there is no other bank account either in my name or in my family. member’

aame.-

- Q.13. Kindly submit the name. registered address of the concerns in which you are Mvere
engaged as director, partner, proprietor etc. during the past 6 years. -

Aps,  Sir, I am proprietor of M/s Patel Ashokkumar Mohanlal Ni Co. Except this 1 am aot engaged ‘
with any other concern director, partner, proprietor etc. during the past § years. - Pl 8,

Q.14. Kindly explain business of M/s Patel Ashokkumar Mohanlal Ni Co, in detail.

Aps.  Sir, | am involved in Hawala activity. | transter cash of different parties on the basis of
commission. [ charge a commission of Rs 3/- pec Rs, 1000/- money transfer. :

Q.1S. For how many years you aré involved .in this activity.
Ans.  lTam engaged in this activity for last six years.

Q.16  What is your average annual commission income from this activity. Do you file return of
income? ’

"Aams.  Sir, per year my average annual income is Rs. 7,00,600/-. I do not -file my return of income. -

] A Q.17. What is the modus operandi of your activity ¢

Ans.  Sir, the party which comes to me for transferring cash gives me number of & note of Rs. 10/-. =
I intimate that number to my person at the location where the cash is to be delivdred.. The person of
the party arvives at my oftice at the delivery location along with the 10/- Rs. note. After verifying the
number we deliver the cash to the party.

Q.18. You are being shown the statement of Pravia Patel recorded u/s 132(4) of the Income- .
tax Act on 08.11.2012 during the course of search ufs 132 in the case M/s Patel Ash'dkl;ﬁmar
Mohaalal Ni Co. at 1st Floor, 142.F Block, Lal Baba Haveli, Bhuleshwar, Mumbai-2. Kindly
confirm and comment. ‘

Ans.  Sir, T confirm that I have been shown the statement of Pravin Patel recorded /s 132(4) of the
Income-tax Act on 08.11.2012 during the course of search on M/s Patel Ashokkumar Mohanlal Ni
Co. at Ist Floor, 142-F Biock, Lal Baba Haveli, Bhuleshwar, Mumbai-2. { confirm thatthe contents of
the above mentioned statement are rrue and T agree with this statement.

:19. During the course of search u/s 132 on Ms Patel Ashokkumar Mohanlal Ni Co. at st
or, 142-F Block, Lal Baba Haveli, Bhuleshwar, Mumbai-2 on 08.11.2012, a laptop as per
gexure-A was seized. Kindly confirm. .

/-' Sir, [ confirm that a laptop as per annexure-A was seized from Lst Floor, 142-F Block, Lal

ba Haveli, Bhuleshwar, Mumbai-2 on 08.11.2012 during the course of search u/s 132 on M/s Patel
Ashokkumar Mohaunlal Ni Co. However, [ submit that the laptop does not belong to me. It belongs to
_my friend, Mr. Deepak, who has left it at my promises on §6.11.2012. { have nothing to do-with the

SR T

0%. g2 - 2@ .
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ain your relationship with Paresh Kaiyanbhai Shah. R4

&t anybody Mr. Paresh Kalyanbhai Shah. =
PEumbai-02.

wmbai-02.
you waut to say anything else?

fo, pleasc.

derstand the contents therein. The statement has been made in sound state of mind and health.

BEFORE ME DEPOMNENT

Q\Lﬂ\p W = ea-rena
(Sudhanshu Shekhar, IRS) (Aashol
DPDIT (Inv.y Unit-V-3, vMiumbai.

Lae

Heputy Director of [ncome Tax (i.
Unit - V (3). Mumbai

2.3. We are also reproducing hereunder

statement tendered by Shri Pravikumar Babulal Patel:-

-

5 Statement of Shri Pravinkumar Babulal Patet, s/ Sk Babulal Patel. aged +3
years, residing at A / 304, Roop Apartment, Panchat Nagar, Opp. St. Frandis
Schooi, Patanitcar Park Road, Nallasopara [Wh, Tatura Vasar, Disc: Thane recorded
/5 P32 ot thhe )T Aot 29651 on 0§ 13,202

LATH ADMINISTERED

“f swear in the name of God that [ will spfeak truch, only truth and nothing buc the
tree e, 2 frrmibrer confEraee that } Rave Hoer imads awasrs 3f the Consequences af kit
a folse statement nnder oath”.

Before Me

Ner =T
I N
{Santosh Karnani)

L APT, Unit-T102}, Muatbhai
EiRii N/ SANTOSH KARNANI
HEER Su-PrREE (A1), - (1) & N (2), T

Deputy Director of income Tax (inv)

Umit-11 {1) & 11 (2}, Mumbai *

Q.1 Piease identify yourself and confirm that cath has been administered to
you and also doat you have been wade aware of conseguences of giving
false statement or concealing materiaf facts.

/)’(/\.v‘)"ly /&4—9/

{Pravin B Patel)

Ans. f am Shri Pravinkumar Babulal Parel, s/o Shri Babulal Patel. aged 43 veurs,
residing at A [/ 304, Roop Apartment, Pancha! Nagar, Opp. St Francis School,
Patankar Park Ropad, Nallasopara {W), Taluka Vasai, Dist: Thane. 1 confirm that
cath hes been adyainistered o me avct | have been made avweare of consequances
of giving false statement on oath. +

Q.2 What 5 vour educationat guatification and also state . whetlhwer vou
understand English? -

Ans i have studied upto 127" standard at Ladol, (aiuka Viapur, Dist o Mensana.
SR Gujaratr [ do not enderseanad Snglisit arect.
Q.3 ‘Are vou known by any other name or nickname?

{ ani not known by any ather name.

Q.4 . Piease give decails of name and address of each member of the family and
. e relationship with them?

E 5‘7}/’;1111 staying here with my family members which consist of my wite, Mrys.
2P Rashuni Patel aged 3T years. wae dacghter Nirali aged 1T pears and san Acyan
aged 7 vears.

we! ~ : 2 .
%/ = /w U SUrO)

AT Page Lof?
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y4

B address of M. Deepak is B-13, Punam Building. Narimsn Road, Opp- Imin
- ane, Vile Paric (E). dumbai. Contast number of M (recpak is 98191 17766,

explain your relationship with L.ocker no. 396, Vi/s Gold Sukh Safety Vault Ltfl,.

have no relationship with Locker no. 596, M/s Gold Sukh Safery Vaolt Lwd., 65,

Wharever stated above is deposed without fear, coercion and undue influence. 1 have rsad the
tire statement and the same has been understood correctly by me o she best of my knowledges. 1

ohanbhai Patest)

the

Pepanent 71y / 287 2

8’///7114.
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» L
Q.10 Please give details of the school in which your children are studying and
the total fees payable for their education.

Ans. My children are >Ludvmgm 5t Fancis School at Nalasopara. The fees for both the
children for the Full academic yea is Qs 15,000/ - each. -

Q.11 Whatare your annual savings?
Ans.  As stated La:heri do nat earn much and { hay diy have any savingds.

Q.12 Please give details af the immovable properties owned by you or your
famity members

Ans. T‘he other prouertaes owned by me and my farily members ; ale as under:

X Address '07"“" the ! Amount Tand "l’—n——t—h—r_e Name 1 é;—rﬁqus “—— -;
' Ne. | Property ‘ Yaar, af ' of ‘ 3
) ) I Purchase ; .' ‘!
L—,_h_l__——————,-__ﬁ__...ﬁi_._i_k_ﬂ_-_-ﬁ. . __________.., AT
! 1. 1A [ 304 Roop | Rs. 4 Lacs i Parvin patel | {’urchaae.d in the'
{ | Apartment, Panchal | ;. | year 2006 by |
! ! Nagar, Opp. St. .l : i \ obtaining loan from :
i ¢ Francis School, | i | Bassen Cathﬁl#cg
I \ patankar Park Toad, ; i Bank '
i It Mallasopara WY, i : : :
- } l‘ Taluka Vasait, DL -2‘ ! ! i
‘ i Thane ; : i !
i ‘1 '. | a i
e e t—“— I - o o i s e o SRS )
3 7§ Narshidpura, L adol, i “Ancestral 7 Ancestral }
; !‘; Talala Wiapar, DSt i PYOpETTy % Wownse " ;
E; ‘l Mehsana, Gujaral. !l i[ 3} . '1
b ———— _‘_,__;,_._,_,_,.___,,L.,_-ﬂ_u__,___i

' / e ). N jease furnish the particulars.of investments made out of your $avings.
R s L B
N E,
3 r

I

B
;,xf-""'é}ns,: z1 ?? not have any savings since my salary is very minimal and hardly able to meet

thi household experses

) . ,
" o1 Q 14 34 ase provide particulars of meovable assets owned by you and any other
_;f,~/ member of your family. .

M Ans. [donothaveany moveable assels.
? i -

il i oA
. AN page 30f 7
Ly 2 of %

_%7///,¢_ - & /nir2
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ES

o

Q.15 Please furnish particulars in respect of annual savings and particukws“é?f
investments made out af that by each member of the family.

Ans As stated earlier oy saiary iw B 3000/ anly and [ am hardly anie to meet my
ronsehold expensos

. w )

Q.16 Please furnish details with respect of PAN and designation of the Assessing
Officer of yourself and other members of family. If you are fHing Income-
tax return, mention when you filed the return of income for the Arsrtime.

Ans. My income is below raxable limit and hence do not file any return of income. 1

also do not have any permanent aveount monber.

Q.17 Please give' details of the bank accounts / deposits held in your name and
each meniber of youy Lawily .

Ans. Thedetails af bank accounts / deposits held in My name is as under:

— - [
and Branch [ Type af " Account Ma.
LU

|

DA T Bank,
| Waasopara Br. .

s THsan1 P000283°

My wife is a housewife and does not have any bank account.

Q18. Please state your relationship with M/s. Ashokkumar Mohanlal Patel Ni Co
and from when are you einployed with this concern?.

Ans: t am the employee of M/s. Ashoklkumar Mohanlal Patel Ni Co a‘pd have bee
WoTRInE with This CORTRIN sinre Two years.  Belore joming Wis Gron L w?
working for a Transpert Company. Since the company shut down, | joined v

sonRCErst. N

Q19. Please state from how many cities do you operate?
Ans: We dondt have any branch. we only operate from Mumbai.

320, Please give the nature of business activity carried out by M/s. ashokkun
néﬁip;han!al patel Ni Ca?
2
M Asthioidkumar Mohania oatel Ni Co is 1IN the business of angadia [/ Cou
¢ seryjce. The rrain activily ¥ cransferring the money from aae place ta ot
Sinde we Ao not have any branch we transfer the money fhrough Aiffe
faadia seTiieR Locaked o2 asoard Mearnibad.

Q21. Please give the nature of work done by yvou?

Ans: [ arrive at this office located at 142F, 1st Floor, Room No. 32, Lalbaba Bk
1 © Bhuleshwar Mumbai at about 11.30 AM. from Yy residence at Nalasopar
/_rf Pag
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Ans:

024

Ans:

Q25.

Ans:

Q26
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oiiver staif of this office stay at iy premises 4t Fhe business-ot angadi o
Being run from this office premises and this busi generally starts from 130
am. onwards, Whenever business parlies / peisid come at this office premises
L

transforring the meney within the dlies a3 well as oulside the cities, the
aavtias meet Mr. Kamiesh or Mr. Sasi who are the mam pérson who handling
G coch, My Kamlash [ Me Seshi than handover cash 1o we fov counting and
for sundiing the cash.  After counting the bundiing the cash { handover the
money back to Kamlesh / Mr. Sashi. Then, Mr. Kamiesh / Mr. Sashi give me
divaction to handover the tash to angadia who operaies frovn Eofatwadi tor
transferring the cash to different {ocation as desired by the partes. The money
transaction within the city is gererally of low voluwme.

Please state the name of the regular angadia service through whom vou
transfor the money (o varions woations’

Thee are no regular angadia szrvice through wiei we transfer the money.

Please state what is amount of commission charged by M/s. Ashokkumar
Mohanial Patel Ni Co?

The commission rate and distribution with various angadia is decided by the Mr.
Kamilesh / Sashi. {do ngt have any ides about the same

Please state what is the modus operandi of transfer of money from one city
to another oity? .

Whenever this office receives money from parties for Lransfer to other cities or
within Cities, the said Parties gives mohile number and name, of the Person to
whom cash has to be transferred. Then, the cash alongwith details of muobile
nurher and name of the peyson W welore the cash i to be transterved. i fanded
aver to Angadias {ocated mostly at Fofaiwacs Rhuleshwar who in furn issue
instructions to their branch office for transter of cash to the concern person. The
delivery cash at tne despred Geation is generally taken care of by these angadia

through their own networking.

Please state the names of angadia located at Fofalwadi. Bhueshwar
through whom this office has transferred the meoney to various cities
outside Mumbai. Please also name the party whose money has been
transferred (o varions cities!

There are various angadia located at Fofalwadi Bhuleshwar through whom this
office has transferred money. | have generally visited the angadia which are (1)

»:.'R;;_ma'b'hai_ Mohanbhai Patel & Co, (2) Maganbhai Shankarbhai & Co., {3)

nstbhad Madbatal (o, (41 Asbelel lshwariah & Co. {do not knnow the name of
hg-@'- rty whose monay fias been cransferved. Mr. Kamlesh and Mr. Sashi will be

~ awark of the same. o~

G

) i %M)«’\" (}‘ iz /,.7 /Qn/m"”\ /q‘_t/

Wy % . Page 5of 7
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Q27. Please give the details of the number of employees working in M/s.
Ashokikumar Mohanial Patel M Co?

Ans:  There are around 5 to 6 empioyecs @working in this concern. The names of the

ernployens are as follows -

SNa T Name of the ewplayee T Dl de T

Y AShokwamar Movia Sae Owner TB3DGSET T

"2 T Kamlesn Patel fm anager/ Castiier) ;9323041630 i

]iLT% T *} Sashi (Manager / Cashier) 7 19324840301 o %j

T RyselF Bravin Py T 19320622010 ~.

. 5 Digesh 19324634795 1
L - S— . e} ; . e
6 | Lalabhai - _ | 9322919503 B

Q28. Piease state whether Mr. Ashokkumar Mohanial Patel {Owner) comes (o
this premises? )

Ans:  Mr. Ashokkumar Mohnalal Pate otcasionally comes to Mumbai.  He resides at
ahmedabad. | am nat aware of his residential address.

Q29. Please state who is the main person who takes care of the business in the
absence of Mr. Asholdiumar Mohanatal Patel”

Ans: The main persun who takes care of the business in the absence of Mr.
Ashokkumar Mohanlal Patel is Mr. Kamlesh Patel and My Sashi. e

Q30. Please state whether M/s. Patet Ashokkumar Mohanlal Ni Co has any
tockey?

Anst  As stated earlier. [ am only a staff and work like a peon. [ am not aware of
whether any locker is standing in the pame of M/s. Patel Asholkumar Mohnanlal
NiCo. Mr. Kamlesh Patel / Mr. Sashi might be aware of the same because they
are e main pevson whe handle all the opevation of the transfer / veceipt of
money.

Q31. Please give the address and contact number of Mr, Kamlesh Patel and Mr,
Sashir

(,f?fhj";?t% Kamlesh Patel and Mr. Sashi stay at this premises oniy

amg - .
| Y06 " 3

i [ have alraady given
_‘a‘ Z?;,‘ét{:»hone number of Mr. amlesh Patel and Mr. Sashi. '

oy

=, \‘.v:‘-

4 o T ¥

. 932, In ai}sww to question no. 28 you have stated that Kamlesh Patel and Mr.

: Sas}fﬁ stay at this pyemises only. Then how come they are not presentatihe
7 :

nises and where are they at present? . O
» by Pat?).
Page 6 of 7
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Ans  Lam noal aware where they have goune fhadd contacted M Yashi as pey your
Later on, when | oried o contact
fvan Mr Kamiesh's parel mobite s switched off. H

instruction and he was not angwering my ©

his mobile was switched aff.
am notaware where they are. .
%

Q.33 Please state wheve are the books of accounts relating 10 pusiness of M/s.
Ashokkamar Mohanlzl Patel Ni Ca are kept.

Ans. Lumnot aware of the same.

Q.24 Please confirm that the following documents have been impounded from

yaur pr‘emises?
) annexure A -1 - Oné Laptop - Bena joybook Lite U 101B
Ans: ¥ { confirm that the abave dof

25. wments have been impounded from this
preruises.

Q35 Doyou want to state anything else?

Ans:  No.

wWhatever stated above i8 correct and true 1O the best of my knowledge and betief. The

above statement has been given without any force fear angd caercion and th_g same has
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2.4. If
the statement of the assessee tendered on

question i
no.14, it has been specifically tendered by him
that he i i

was involved in Hawala activities engaged in

transferri
in i
g cash of different parties on commaission basi
asis,
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which is Rs.3 per Rs.1,000/- as commission. In reply
question no.3 with respect to modus operandi of the
activity, he tendered that the parties comes to him for
getting the cash transferred and a note of Rs.10 is given to
this person at the location, where the cash is to be
delivered. The person of the concerned parties, goes to the
destination along with Rs.10 note and after verifying the
number of the note, the cash is delivered to the parties.
Therefore, the contention of the assessee that the present
appellant is only involved in transferring his own cash is
factually incorrect. So far as, the statement of Shri Pravin
Kumar Babulal Patel, (employee of the assessee) is
concerned, in reply to question no.18, he has specifically
stated that he is employee of the assessee and in reply to
question no.20, he tendered that the assessee is in the
business of angadia involved in transferring the money
from one place to another through different angadias.
Reply to question no.21 and 26 of the statement, fortifies
the claim of the Revenue. It is noteworthy that both these
statements were never retracted by the assessee as well the

employee of the assessee. Furthermore, the assessee is not
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having any license of doing the activity of transferring of
cash and even on a question from the Bench whether the
statement tendered by them was ever retracted, the ld.
counsel for the assessee specifically said that the
statements were never retracted. Even during argument,
the 1d. counsel for the assessee relied upon the statement
tendered by the assessee as well as of the employee of the
assessee (both these statements are available on record in

the paper-book filed by the assessee itself).

2.5. Another argument advanced by the 1d. counsel
for the assessee is that the 1d. Assessing Officer erred in
taking gross commission income of the assessee but did
not allow the expenses incurred for earning such
commission income and further disallowance of rent
expenses. The Ld. counsel for the assessee advanced
identical arguments, whereas, the Ld. DR contended that
since the assessee was doing illegal activity, such expenses

cannot be allowed.

2.6. If the observation made in the assessment order,
leading to addition made to the total income, conclusion

drawn in the impugned order, material available on record,
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assertions made by the 1d. respective counsel, if kept in
juxtaposition and analyzed, the commission income and

claimed expenses are summarized hereunder:-

AY. Gross Commission | Expenses Net Income
income shown claimed offered to tax
(in Rs.) (in Rs.) (in Rs.)

2007-08 | NIL NIL NIL

2008-09 | 5,26,811 3,14,682 2,12,129

2009-10 | 6,35,667 3,34,202 3,01,465

2010-11 | 7,70,786 3,70,023 4,00,763

2011-12 ]9,43,438 4,25,735 5,18,003

2012-13 | 8,58,226 4,58,484 3,99,742

2013-14 | 8,64,322 4,61,658 4,02,664

The aforesaid expenses, claimed by the assessee, were
rejected by the 1d. Assessing Officer. A search and seizure
operation under section 132 of the Act was carried out on
08/11/2012 and simultaneously identical action was taken
in the case of M/s Gold Sukh Safety Vaults Ltd., which is
engaged in providing lockers on rent. The Ld. Assessing
Officer observed that survey action 133A was carried out
earlier on 13/09/2010, wherein, cash amounting to
Rs.7,50,000/- were found from the premises of the
assessee, consequently, the survey was converted into
search under section 132 of the Act and thus the

aforementioned cash was seized. The grounds of appeal are
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similar except different figures of each years, hence, a
common order is passed. In the statement recorded on
05/02/2013, the assessee stated that he was earning
average annual income of Rs.7 lakhs from the Hawala
business for the last six years and further he agreed with
the statement of Shri Pravin Patel. This is admitted fact
that in the business of Hawala trading normally no record
is maintained and the money transfer business was
discovered /unearthed during search proceedings. The
claimed expenses by the assessee are unverifiable,
therefore, we find no infirmity in the impugned order with
respect to disallowance of expenses. Even otherwise, the
assessee cannot be extended the benefit of unlawful

business and consequently the unlawful expenses.

2.7. So far as, the argument of the Ld. counsel for the
assessee that as per the provisions of section 30 of the Act,
the benefit of rent and as per section 37, the benefit of any
expenditure, laid out or expanded wholly and exclusively
for the purpose of business has to be allowed. However, we
are not agreeing with this proposition of the 1d. counsel for

the assessee, because as per explanation-1 to section 37,
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for removal of doubts, it has been categorically declared
that ‘any expenditure” incurred by an assessee for any
purpose which is an offence or which is prohibited by law
shall not be deemed to have been incurred for the purposes
of business or profession and no deduction or allowance
shall be made in respect of such expenditure. The ratio laid
down in Haji Aiza & Abdul Shakoor Bros. vs CIT (1961) 41
ITR 350 (Supreme Court), CIT vs Mathura Prasad H. P.
Deoria (19635) 55 ITR 476 (All.), Sadi Ram Ganga Prasad vs
CIT 172 ITR 129(ALL) (penalty for breach of law), Rohit
Pulp & Paper Mills Itd. (215 ITR 919, 922) (Bom.), Orient
Trading Company Ltd. vs CIT 202 ITR 481, 491 (Guj.), Agra
Leatheries Ltd. vs CIT (200 ITR 792)(All.), CIT vs Jayaram
Metal Industres 286 ITR 403 (409) (Karn.), CIT vs Mamta
Enterprises 266 ITR 356 (Karn.) supports our view. The
crux of the ratio in the aforesaid cases is that any
penalty/deduction/expenditure claimed in violation of legal
business/infraction of law is not an allowable deduction.
Even otherwise, the word “any expenditure” used in section
37 denotes legal expenditure laid out or expanded wholly

and exclusively for the purposes of business or profession,
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which has been further clarified in Explanation-1 to section
37 inserted by Finance No.2 Act 1998 (with retrospective
effect from 01/04/1962) and further the explanation has
been numbered as Explanation-1 by the Finance (No.2) Act
2014. Thus, considering the totality of facts and the
provision of the Act, we find no infirmity in the conclusion
of the Ld. Commissioner of Income Tax (Appeal),

resultantly, the appeals of the assessee are dismissed.

Finally, the appeals of the assessee are dismissed.

This order was pronounced in the open court in the
presence of the 1d. representatives from both sides at the

conclusion of the hearing on 04/09/2018.
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